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introduction

The Immigration Advisory Committee (“the IAC,” “the Committee,” or “this committee”) was established by Congressman Chris Cannon of Utah’s Third Congressional District in January 2006, for the purpose of engaging in meaningful dialogue and receiving needed input from a diverse group of Utah citizens, including community leaders, business leaders, attorneys, community service providers, and political activists.  The Committee exists as an effort to develop workable solutions to fix our current, failing immigration system. 
The ideas presented in this report are not necessarily new, but rather have been garnered from a review of 1) currently proposed legislation,
 2) think tank reports,
 3) editorials / news reports, and 4) proposals made by members of the Committee.  This report demonstrates how a diverse group of individuals with immigration-related backgrounds and/or with direct stakes and/or interests in the immigration debate can come together and collaborate to recommend proposals, that when combined, will best address the immigration dilemma and create good policy.
  This report not only makes positive recommendations to Congressman Cannon, but also points out some ideas this committee believes would be detrimental if adopted.  
committee membership and process
The Committee is comprised of nineteen members, who represent different interests,
 as follows:
Advisory Committee Chair, Matt Throckmorton, former State Legislator 
Paul Ahlstrom, vSpring Capital

Brad Bateman, Dairy Farmers of Utah
Marilyn Bigney, Migrant Head Start

Tiani Xochitl Coleman, J.D., former Chair (2003-05), SL County Republican Party 

Mark Crockett, Salt Lake County Council Member

Jeffrey C. Hammond, Immigration Attorney, SLC law firm of Smith Hammond, LLP
Rick Higgins, Associated Builders and Contractors
Sam Klemm, Concerned, Involved Citizen
Robert McMullin, McMullin Orchards Inc.
George I. Monsivais, Ph.D., Public Policy Analyst
Dee Rowland, SL Catholic Diocese

Ray Rowley, Fruit Growers of Utah
Dean Sanpei, Intermountain Healthcare
Ken Shulsen, Associated Builders and Contractors 

Wesley G. Smith, Immigration Attorney, SLC law firm of Smith Hammond, LLP
Dennis Tenney, Sandy City Councilman and Int’l Business Consultant 

Chaplain Linda Walton, President, The Walton Group, Inc.; APR, Fellow, PRSA
Timothy M. Wheelwright, Utah Immigration Attorney; Chairman, AILA Utah Chapter
The Committee first met on Tuesday, January 24, 2006, where it established foundational principles to serve as a guideline upon which to base its discussion.   The Committee then proceeded with nine work meetings, which were held on February 7th, 23rd; March 2nd, 14th, 21st, 28th; and April 6th, 11th, and 18th.  The Committee adopted a draft report on April 18th, with amendments, which have been incorporated into this final report.  The report represents the consensus of the majority of committee members, as arrived at in our meetings and in e-mail communications.  This final report was submitted to Congressman Cannon on April 25, 2006. 
The Committee divided the immigration debate into categories:  Border Security, Guest Worker Program, Internal Enforcement, Visa Reform and Economic Empowerment South of the Border.  Each category comprised a discussion topic, which was led by a different committee member who endeavored to provide background information on the topic and seek consensus on the recommendations the committee would submit to Congressman Cannon.
foundational principles
In an effort to devise an effective, workable and compassionate immigration solution, the committee has outlined foundational principles to serve as a guideline for basing its conclusions.  These principles, used to test and measure its ideas and assessments, are as follows:

Practical:  The committee will only make recommendations that are workable and reasonable, making sense for the broad range of interests involved.  The committee rejects recommendations that impose onerous burdens on immigrants, businesses or even the government itself.   Not only should the recommendations be achievable, but they should actually address the issues at hand and work towards a real solution to the problems that exist in our current immigration system.  

Business Friendly:  The committee recognizes that immigration is inextricably tied to business, and that any recommendations will affect business in some way.  The committee seeks to make recommendations that will better help businesses thrive.  Any burdens placed upon business should only be those which are absolutely necessary to solve the problem of illegal immigration, i.e., necessary to our security or indispensable to resolving the current immigration predicament and/or essential to the dignity of the immigrant workers.  Such requirements placed upon business should be handled in an efficient, minimally intrusive manner. 
Economic Security:  Recommendations by the committee will seek to be based in sound economic principles to help maintain a strong economic environment, with the goal that each aspect of immigration reform should yield a positive economic impact for the United States as a whole, including its businesses, its communities, and its workers. 

Homeland Security:  No policy is worthy of implementation if it is implemented at the expense of the security of our homeland.  The Committee will only make recommendations that keep security at the forefront.  We must devise a way to protect the country from terrorists, criminals, drug traffickers, and other individuals posing a threat to our country’s security and well-being.
Dignity and Respect for the Individual:  The committee will adopt recommendations that respect the individual as a human being with dignity.  We must protect our interests in a compassionate, understanding manner. 

Respect for the Rule of Law:  We are a nation grounded upon the principle of respecting the rule of law.  If we have laws, they need to be enforced.  If a law does not seem to be worth enforcing, then it needs to be changed, through the appropriate law-making procedures.    

Employment Protections:  Certain employment protections for employees should be a natural result of the recommendations.  Not only should American workers who are able and willing to work feel secure with our recommendations, knowing that they will not be displaced, but permanent and temporary immigrants should not be exploited.  
International Relations:  The committee favors recommendations that will foster positive relations with other countries, especially Canada, Mexico and the rest of Latin America.  While we seek to protect our own domestic interests, we must be careful not to do so at the expense of good international relations.  To implement policies which would provide rhetorical fuel to anti-U.S. extremists would in the long run not be in our best interest.  We must be willing to constrain any short term solutions that will jeopardize long term policy.
Background Issues
Immigration is a Net Positive to the U.S. Economy 
The committee discussed the economic pros and cons of increasing the numbers of immigrants and/or non-immigrant guest workers.  Economic impact studies show that immigration is a net positive to the U.S.
  Although a few studies might show that an increase in low-skilled foreign workers may depress wages for low-skilled American workers, most studies show there is really little negative effect on the income and job opportunities of most native-born Americans.
  Most Americans enjoy a healthier economy because of the increased supply of labor and lower prices resulting from foreign workers.  A study by economists Richard Veddar, Lowell Gallaway, and Stephen Moore discovered that states with relatively high immigration actually experience low unemployment.  They concluded that immigrants may “expand the demand for goods and services through their consumption, . . . fill vital niches in the low and high skilled ends of the labor market, thus creating subsidiary job opportunities for Americans, [and] . . . contribute to economies of scale in production and the growth of markets.”
  They concluded that more jobs are being created in America as a result of immigration and the ensuing growing economy.  

While some believe that isolationism is the key to protecting American jobs, we discussed as a committee how we now live in an era of globalization,
 and if we do not invite foreign workers in to our country, many jobs will likely be outsourced.  Some of the business leaders on the committee gave examples in their own businesses of how they pay $10 -$15 per hour, well above the minimum wage, but are still unable to find any American workers willing to take the jobs.  We need to in-source labor; if foreign workers work inside the United States, they immediately add to the economy and pay taxes, something that does not happen when labor is outsourced.  
Looking at Causes and Incentives – 
The Real Issues Behind Illegal Immigration

Only by addressing the root causes of illegal immigration and evaluating the incentives that may be contributing to what appears to be a perpetual cycle of illegality can we truly solve the problem.  If we can foster an environment that tackles the primary causes, and reduces the incentives for people to be here illegally, we will greatly reduce the rate of illegal immigration, and simultaneously strengthen our national security by bringing from out of the shadows those illegal immigrants who are currently in the United States.  
The primary causes of illegal immigration seem to be:  (1) extremely dire economic circumstances abroad, particularly south of the U.S.-Mexico border, which produce a vast number of able foreigners seeking, first and foremost, to come to a place where they can survive, but also seeking greater economic opportunities in general; (2) an outdated U.S. immigration system that makes it virtually impossible for the full spectrum of “economic immigrants” to come here legally; and (3) incentives that are too strong for most people to not risk coming illegally.  Those incentives have been reviewed by the committee, as follows:  (1) A person who is dying of starvation will likely find it worth risking death to come to a place where he or she will thrive, especially if this individual is trying to help his or her family; (2) U.S. employers need foreign workers, and that desperate need entices people to come; and (3) enforcement is weak, both on the illegal immigrant side, and on the employer side.  Enforcement is weak primarily due to a failing immigration system that is out-of-date and flawed.  Without fixing the system, enforcement will drastically hurt our economy that currently relies heavily on illegal immigrant labor.  With the way the system currently operates, then, people find that the potential benefits of coming illegally outweigh the risks.  Consequently, people are taking those risks and will continue to do so, short of the U.S. making some fundamental changes.    
Policy Recommendations 
Supported by the Consensus of the Majority of IAC
Only Comprehensive Immigration Reform will Work
The Immigration Advisory Committee has examined and discussed each of the above causes of illegal immigration, and overwhelmingly concludes that only comprehensive immigration reform will address each angle necessary to solve the current crisis.  The committee has recommendations for some immediate, viable ways to fix our broken system and change the current incentive structure.  We have also discussed the importance of addressing the root cause -- extremely dire economic circumstances abroad, particularly south of the U.S.-Mexico border.  To fully and completely solve the problem of illegal immigration in the long term, Congress must recognize this as the root cause in need of attention, and support tenable foreign policy initiatives that might contribute towards the complete, long-term solution.      
While the Committee has not exhaustively covered every item that could and should be included in a comprehensive bill, the major categories of Border Security, Guest Worker Program, Internal Enforcement, Visa Reform and Economic Empowerment South of the Border, outlined as I-V below, represent the facets we find to be key and necessary elements.
  As a foundational recommendation upon which the other recommendations are based, is the proposal that Congress will adopt a more open immigration system, through a guest worker program that is not amnesty.
  Such a program will provide for orderly immigration, matching willing foreign workers to employers who cannot find Americans to fill the jobs.  When employers know they may fill their jobs with legal workers, without having to wait an unreasonable amount of time due to backlogs, and when good workers are able to come to the United States upon finding a job and being cleared, without being put in the position of choosing illegality in order to feed their families, then the incentives encouraging legal immigration will be in place.  Then, more than ever, will it be essential and really make sense to get even tougher on the border, as well as internally, even on employers who hire illegal immigrants. 
Border security must come first, yet it cannot be done in isolation of comprehensive reform.  It is probably not realistic to doggedly enforce until other measures, such as a guest worker program, have been adopted.  While no aspect of reform can be put on hold for very long, there needs to be some sequence to the implementation in order for it to work smoothly.  The implementation sequence ought to be as follows:  (1) dramatically improve our ports of entry and update our information systems; (2) put in place the necessary infrastructure for the other aspects of border security and internal enforcement; (3) implement the guest worker program and other visa reform; and (4) begin dogged enforcement, both on the border and internally. 
  Simultaneous to this implementation, we can work towards better ways of fostering economic empowerment south of the Border.  We can begin immediately on this long term goal, as no shorter-term solutions should be implemented until we have a long term solution in place.  Further details on each aspect of our recommendations are provided below.
I. border security
Having secure borders is imperative to good immigration policy.  The goal, however, must be to secure our borders, not close our borders.  If we close our borders absolutely to foreign workers who desperately need the jobs for which the U.S. also needs employees, these same workers will most likely still find a way to bypass the system and come.  It seems as though the only way border patrol on its own, without any other accompanying policies, could solve the illegal immigration problem is if our country adopted harsh and extreme border enforcement policies and consequences against those attempting to come illegally; we believe such strategies to be ill-advised; nearly all citizens would oppose enforcement methods that do not respect the dignity of the individual.  However, if coming to the United States legally is relatively available for the “good people” ---- those who aren’t terrorists, criminals, drug-dealers, etc. ---- then we will relieve much pressure from the areas of the border without ports of entry, and it becomes easier to have an orderly system at our points of entry.  Then our border patrol personnel can single-out those who are attempting to come illegally as people with mal intent.  We must also take into account that the 9/11 terrorists actually came legally and then overstayed their visas.  So a primary goal in securing our borders should be to secure our ports of entry and develop an excellent system for identifying who is coming, for what reasons and for how long.  This may be one of the most effective ways to keep the terrorists and other criminals out of our country.  As the most effective means of securing our borders, the committee supports the following border security measures:  
1. USE TECHNOLOGY AND LIMITED WALLS TO GUARD BORDER
The IAC supports employing technology to construct a “virtual fence,” through the use of unmanned aerial vehicles, cameras, poles and sensors.  It is a given that our border needs to be better guarded, and we believe that utilizing technological methods would be the most sensible, effective, and least invasive way of physically securing the border.  The Committee hopes the experts in Washington will appropriately determine to what extent our budget will allow for this, and establish the appropriate time-frame for implementation.

The IAC supports a comprehensive review
 of the border to determine where erecting actual physical barriers, fences or walls, would be the best use of resources.  Some have proposed that building a wall along the entire 1500 mile border will solve the problem of border security.  The IAC recognizes that this is not the best use of resources, and that it would likely not work anyway.  Some have also proposed that 700 miles of fences be erected.  We have openly asked how this number was generated.  We cannot support what may be a random number instead of a comprehensive review to determine the actual number.  It seems like a move to construct a physical barrier along the entire southern or northern border, or both, will not have a deterrent effect big enough to justify the cost.  It will also hamper international relations, sending a negative message to foreign governments and their citizens, not to mention our own citizens.  The committee recognizes the benefits of reviewing where it would be appropriate and beneficial to have actual physical barriers.   There may be some areas, primarily in densely populated regions, where walls and fences make sense, and for this reason we hope that Congress will look at necessity, feasibility, costs, and impacts on trade, commerce, tourism, private property rights, Indian reservations and National parks to make such an important determination.  
2. INCREASE BORDER PERSONNEL, PORTS AND CHECKPOINTS
This committee strongly supports measures to significantly increase border personnel.  This includes customs and border protection officers, port of entry inspectors (including additional ports of entry), and personnel dedicated to the investigation of alien smuggling.  We should also increase the number of checkpoints within the border.  As to the numbers, this committee feels that the experts in Washington are best equipped to determine those numbers. 
3. IMPLEMENT BIOMETRIC DATA SYSTEMS FOR ENTRY-EXIT 

To help us keep track of who is here, as well as to help prevent document fraud, we need a system requiring biometric data
 from aliens.  This would include gathering biometric data from aliens seeking admission to the United States, and/or exit from the United States, as well as from aliens who are seeking to travel through the United States, or even lawful permanent residents who are entering or exiting.  This biometric data system needs to be incorporated into the US-VISIT system, while simultaneously enhancing the current US-VISIT system to be interoperable at all ports of entry.  The government must also enhance connectivity between the IDENT and IAFIS fingerprint systems to ensure expeditious searches, and to get the full benefits of having a biometric data file.  The entire system would be benefited by enhancing connectivity.
4. DETECT AND PREVENT DOCUMENT FRAUD

All immigration documents need to be machine-readable and tamper resistant, with a biometric identifier.  Border Patrol Agents need to be adequately trained on identifying and detecting fraudulent documents, as well as be equipped with the necessary technology to do so.

5. IMPROVE COMMUNICATION BETWEEN ENFORCERS / AGENCIES
The Committee recommends that a strategy be developed for effective communication
 between the federal government (and the agencies within the federal government), the states, and the private sector.  Secure communication is also necessary between ports of entry, between border patrol agents, and border patrol stations, in order to apprehend those who are attempting to cross the border illegally or who have already entered and are illegally seeking to come further into the United States.
6. DO NOT USE NATIONAL GUARD FOR BORDER PATROL
This committee believes that border patrol duties should remain with the appropriate federal agencies, and that those agencies need to step up and effectively guard the border.  It could be dangerous for states to utilize the National Guard, and the involvement of citizen groups increases that danger dramatically.  The National Guard has not been appropriately trained for these duties, other than perhaps the Military Police, so there is a real potential for chaos and disorder. Furthermore, the National Guard has its own role and responsibilities; it is inappropriate for them to be guarding the border.  As the federal agencies appropriately guard our border, there will not be a perceived need for either the National Guard or citizen groups to do so.
7. COOPERATE WITH CANADA AND MEXICO

It would help tremendously to have an effective method of coordinating with Mexico and Canada, in relation to the security of North America.  We need to implement protected methods in which we can coordinate on sharing relevant intelligence.  We need to be unified on such items as security clearances; document integrity, including passport standards; visa policy and management (including visa overstays), and immigration security.  We also need cooperation when dealing with terrorist watch lists, money laundering, and illegal smuggling of any sort.

While the committee recognizes that Mexico itself faces illegal immigration issues with the countries south of its border, this committee does not feel that significant resources should go towards helping Mexico secure its southern border.  We feel that this may not be an effective use of our limited resources, due to our inability to play a significant role in the process and due to the potential for corruption to sidestep any system that is put in place, i.e., individuals bribing Mexican border patrol agents while attempting to cross Mexico’s southern border.    
II. guest worker program
A Simple Solution that Works
A guest worker program does not have to be complicated.  In fact, the simpler it is, the more problems it solves.  There are two primary reasons for adopting a guest worker program.  One is to help employers fill labor shortages, letting them hire a willing foreign worker when they are unable to find a willing American worker.  The other reason is to curb illegal immigration so that we can identify who is in our country, for what reason, and for how long.  Most illegal immigrants come to this country to find a job to support their family; they are not direct security threats, but if they are operating underground it makes it much more difficult for us to keep order and safety in our society.  Our goal should be to encourage a system for above-board migration, where those currently here will come out of the shadows, and those outside of the country looking for work will seek to come in a legal manner.

To accomplish both of the above goals, the guest worker program needs to change the current incentives that are in place.  Both migrants and employers weigh the costs and benefits involved, including the risks, when deciding whether they will seek to comply with the law or skirt the law.  The way the current system is set up, the benefits of skirting the law outweigh the risks.  If a good guest worker program is put in place, the risks of skirting the law will outweigh the benefits.  The law should be straightforward and simple, making it relatively easy for workers who do not pose a threat to our security to come.  Employers should not have to go through an unnecessarily complicated process to be able to hire needed workers legally.  If complying with the law is not unduly burdensome, then it is not unreasonable for the government to fully enforce the law, which enforcement in and of itself would also work to curb illegal immigration.  This Committee does not agree with some groups who advocate enforcement-only measures.  While immediate, harsh enforcement measures might indeed make the risks so high as to curb much of the illegal immigration, our economy will severely suffer as a result, because, as stated previously, the immigrant workforce is needed.  Further, people will still find ways to reduce their risks in bypassing the law.  The following recommendations outline how a guest worker program can really work.  
1. NATURAL CAP 
The Immigration Advisory Committee recommends that Congress adopt a natural cap for guest workers.  This means that rather than impose an arbitrary, numerical cap on the number of guest workers allowed to receive a guest worker permit, Congress should adopt a cap that is reached only naturally, when there are no jobs available to foreign workers, i.e., no jobs that employers cannot fill with an American worker.  

The natural cap means a guest worker may only come if there is a job, with an employer to sponsor him or her.  As part of the guest worker application process, a potential guest worker must submit a valid employer sponsorship.  So a potential guest worker must have an employer sponsor prior to coming to the United States.
  Thus, if there is no job, there is no guest worker permit.
  But if there is a job, there is no rationale to establishing an artificial cap.  If an artificial cap is imposed, then when the market dictates otherwise, we will reach the cap, and the guest worker program will only have served as a band-aid on the illegal immigration problem.  Within a few years or less, we will be right back to having the same illegal immigration influx.  Only a natural cap is a real solution.
For a natural cap to work, employers must comply with basic labor certifications.  As part of the employer sponsorship, an employer sponsoring a guest worker must certify that 1) a reasonable effort has been made to find American citizens to perform the work and, 2) the wage and benefits offered are not less than the customary and usual wage in the locale for the employment position.
  It is important that the labor certification process be simple and efficient, without excessively burdensome requirements.  Simplifying the process is more business friendly,
 and it also ensures that the program runs smoothly, avoiding backlogs by reducing bureaucracy and red tape.  
2. FLEXIBLE TERMS
The guest worker permit should automatically expire every three years, with renewal provisions.  Flexible, but secure terms must accompany a natural cap, or rigidity will cancel out the benefits such a cap provides.  Even if we use a natural cap, if the ability of a guest worker to renew is not available, i.e., they must wait for an entire year prior to re-applying, or if their eligibility arbitrarily and permanently expires, i.e., in six years, then we will once again, only be putting a band-aid on the illegal immigration problem.  If the terms are rigid, once the guest worker is forced to stay home for a year, or once their ability to work expires permanently, they will go underground to find ways to come and stay here illegally.  For this reason, the guest worker should be able to renew the guest worker permit indefinitely, so long as there are jobs available, and a guest worker has shown himself to be law abiding and productive.  

Although guest workers are temporary, non-immigrants, we should not have arbitrary mandates on their return.  To avoid unnecessarily disrupting an efficient system, we should let the market determine exactly when legal guest workers will return to their country and for how long.
  If we don’t want to create a permanent guest worker class, natural incentives
 may be worked into the program to encourage returns to their country.  In the long term, we can create a new preference category for guest workers who have participated in the program for twelve years or more and have positively assimilated into our culture and have provided for themselves.     
Of course, a system should be in place for re-evaluating a guest worker’s standing and work status, and for that reason there should at least be an expiration period – we recommend three years – with renewal ability.  Prior to renewal, another background check must be run; verification of their employment must be conducted; and, so long as they have a job and are still in good standing, i.e., have not committed any crimes of moral turpitude, are not a threat to our national security, and have not become a public charge, they should be able to renew indefinitely.
3. TRANSFERABILTY
Guest worker permits should not be limited to certain industries or certain employers.  Any industry or employer that can demonstrate a legitimate need to hire a foreign worker should be able to sponsor and hire a guest worker, and a guest worker should be able to transfer between employers and industries.  So if a guest worker has been sponsored to work at a hotel, that guest worker should be able to transfer their permit to switch jobs and work for a landscaping firm, or a data entry firm.  A guest worker should not have to leave the country and begin the process all over again in order to change employers and/or industries.  
The guest worker should follow certain requirements as part of the transferability privilege.  Should a guest worker change employers, an employer sponsorship for their new employer ought to replace the old employer sponsorship on file prior to switching employers.  A guest worker should also register any changes of address within 30 days of such change.
  There is no need to get a new guest worker permit or to leave the country to make these updates.  

If a guest worker becomes unemployed for longer than 60 days, he or she should leave the country, and go through the process again to obtain a new guest worker permit.
  The basis for receiving a guest worker permit under a natural-cap system is that the guest worker has a job.  If sixty days have passed with no job, then in essence, unless the guest worker leaves, the “terms of the contract” will be dishonored, and the contract will cease to be in place (the permit will cease to be valid).  

Various items will be taken into consideration upon renewal.  When the time for renewal comes up, if the file is out of date, the guest worker may be denied the opportunity to renew.  For this reason it is essential for guest workers to apply for renewal prior to expiration.  It is also important for guest workers to keep the USCIS informed of where he or she is working, and leave the country when no work can be found within the specified time period.
  Otherwise, the guest worker will be in jeopardy of being denied renewal, or being subject to other legal consequences, which are discussed in the Internal Enforcement section.  
Guest workers should also be able to return to their home country with little deterrent, other than standard security checks.  For example, on a holiday weekend, a guest worker should be able to travel home.  Upon returning to the United States, the guest worker should be able to present their guest worker permit at the port of entry, and it should be scanned or verified in some way.  This provision alone will encourage guest workers to return home, if they know they may come back.
4. A SECURE BUT EFFICIENT PROCESS
Guest workers need to undergo a rigorous process for national security purposes, but such process must be entirely efficient.  Before the USCIS even begins to process guest worker permits, the system needs to be well organized for quick turn-around.  The guest worker process cannot get bogged down in red tape, or the inefficiencies will once again increase incentives for people to be illegal.  The process, then, for obtaining a guest worker permit should be  (1) secure a sponsorship from an employer; (2) fill out the necessary application paperwork, along with a small processing fee; (3) provide biometric data, i.e., fingerprints; (4) undergo a background check; (5) submit medical certifications; and finally, (6) obtain the guest worker permit from a consulate, or possibly a private firm licensed by the government, where it can be presented and verified at the point of entry.  So long as there is a legitimate employer sponsorship, i.e., a real job, then someone who passes the background checks and provides all other necessary information, should be able to obtain the guest worker permit.  
5. SIMILAR PROCESS FOR THOSE ALREADY IN THE U.S.
The guest worker provisions should work equally for those who are already here illegally as well as for those outside of the country seeking to come to the U.S. to work.  There has been a battle raging in Congress and on the streets of America as to what should be done with the roughly 12 million illegal immigrants who are already residing in our country.  We cannot ignore them, yet amnesty attempts of the past have failed.  So long as an efficient process is in place, the process can work the same for those who are already here as it does for those outside of the country.  If the guest worker program has been crafted well enough to have the necessary incentives to bring those who are residing here out of the shadows, then there is no reason to implement a different procedure, different requirements, or different terms in general for this group of people.  
The necessary incentives will be in place for those already here to willingly participate in the program.  Being that the guest worker program we’re recommending has a natural cap, with indefinite renewal (assuming the guest worker is in good standing and has a job), then there shouldn’t be any good reasons for someone who is currently here illegally not to come out of the shadows and become legal,
 especially if, within a year, or whatever similar compliance period is adopted, serious internal enforcement will be in place.  
The long-term equities seem to weigh in favor of requiring undocumented aliens who are already here to return to their country of origin to apply for their guest worker permit, but if and only if, the process outside of the U.S. can be done within 24 hours. 
   The committee grappled tirelessly with the idea of whether undocumented aliens currently here should be required to return home to their country of origin in order to apply for a guest worker permit.  After much debate, the majority of the committee came to an agreement that such a requirement, along with the condition that it must be done within 24 hours, will most likely provide the best win-win situation for everyone on both sides of the debate.
If there is no consequence for having come to the United States illegally, and undocumented aliens stay here and apply for a guest worker permit, then we in essence are rewarding illegal behavior and encouraging the cycle to continue.  If illegal aliens are allowed to apply from within the United States we will in essence be “mocking” the rule of law.  As soon as the guest worker legislation passes, or even before, we will probably have an incursion of illegal immigrants trying to come and find a sponsor, knowing there is no penalty for doing so.  

We can avoid a run at the borders if it is known that potential guest workers cannot receive their guest worker permit from inside of the United States.  Once word gets out that it is more effective to stay in one’s country of origin to apply for a guest worker permit, potential guest workers will decide that it is counterproductive to try to come to the U.S. illegally to get a lead on the process. 
  This will curb what is otherwise sure to be an influx of illegal immigrants trying to take advantage of a new law.  To uphold the rule of law, to curb sudden increased border crossings, and perhaps other political reasons, it seems best to require that illegal immigrants currently residing in the United States return to their country of origin in order to apply for and receive their guest worker permit.
  
Effective procedures can and must be put in place to make the application process positive and efficient.  This advisory committee is absolutely against requiring potential guest workers already in the U.S. to return to their country of origin if doing so only means encountering a long, drawn-out process, disrupting their lives and confidence of ever returning.  If the process is inefficient, it won’t take long for word to get out, and people simply won’t come out of the shadows.  To keep the process positive, procedural safeguards must be put in place, with protections both for the individuals involved and for our businesses.  Considering that there are roughly 12 million undocumented aliens currently residing in the United States, any policy lacking in clearly efficient procedures will be impractical, unreasonable, and will go directly against the Committee’s foundational principles of practical, business friendly, respectful to the dignity of the individual and positive international relations.  A workable process is outlined below.

· There should be a one-year or longer compliance period that begins to run after the infrastructure has been put in place to implement the program.  This will allow the process to be more steady and organized.  All guest workers will not need to leave immediately or all at once.  
· There should be a pre-qualification procedure to help assure individuals that the process outside of the country will be quick and trouble-free.  Prior to leaving, through the pre-qualification process, potential guest workers may get their potential employer sponsor cleared, submit biometric data and have a background check run, so they can know that they have been cleared.  Part of being cleared means they can arrange for an application appointment in their country of origin.
· Next, potential guest workers begin the actual application process.  Once a potential guest worker’s employer sponsorship has been cleared, as well as his or her background check, then leaving the country and applying only entails filling out the relatively short paperwork, including the actual sponsorship and medical certifications, submitting it to a consulate or a private agency licensed by the government,
 paying the processing fee, and getting quick turn around clearance.  
· Applicants may then pick up their guest worker permit, either at a consulate, or at a private agency licensed by the government, where their biometric data will be verified.  Finally, they will present their permit at the point of entry, verify that they are who they say they are, and cross the border back into the United States.  
· Applicants who were cleared in the pre-qualification process should be guaranteed that it will only take 24 hours in their country of origin to receive their guest worker permit.  If it takes longer due to government bureaucracy, and there are no actual security problems, they should be able to return on a temporary, temporary visa and have their guest worker permit mailed to them, or be allowed to visit a U.S. consulate in the United States to receive their guest worker permit.
6. NORMAL, NOT SPECIAL, PATH TO PERMANENT RESIDENCE
Individuals applying as guest workers, both those who had been in the United States illegally and those who apply in the future, should not be barred from seeking permanent residence if they qualify, but they should not have a short path to permanent residence, either.  It would be unfair to those individuals who have complied with the law and have stayed in legal status, either through valid work permits or by staying outside of the country while waiting to receive a green card, to be pushed to the back of the line behind those who have been living in the country illegally.  Guest workers who qualify for permanent residence independently of being a guest worker, i.e., they have a family member who is a U.S. citizen or they have some other current qualification, should apply through the normal course, by getting in the back of the line.
  In other words, they should be able to apply for permanent residence when they apply for their guest worker permit, but their permanent residence applications will go to the back of the current line for processing, and will not be processed ahead of those who have already applied and are waiting.  Guest workers who do not qualify for permanent residence under current law will not be given the opportunity to apply for permanent residence when they apply for a guest worker permit. 
Having a flexible guest worker program should reduce the harmful effects of not being immediately eligible for permanent residence.  The guest worker permit is intended to be a temporary, non-immigrant visa category.  Having a guest worker permit is not akin to having permanent residence, and thus will not lead to citizenship for most guest workers.  Most people seeking work in the United States intend to return home, if the option is available, after getting back on their feet.  Those who have already established strong ties in the United States, but do not qualify for permanent residence under current law, should not view their inability to quickly gain permanent residence as a big problem.  The guest worker permit will be subject only to a natural cap.  So long as guest workers have a job, with an employer sponsorship and are in good standing (having kept their status current and not having committed any crimes of moral turpitude), they may work here and qualify for renewal to continue to work here legally.  
While there should not be a short path to permanent residence, productive guest workers who have participated in the program for at least twelve (12) years should have a way to qualify for permanent residence.  If a guest worker has remained in good standing (keeping his or her status current for at least twelve years, and not having committed any crimes of moral turpitude), that guest worker should have the ability to apply for permanent residence.  To qualify, a guest worker will have to show a clear twelve-year history of working legally (evidence that he or she will not be a public charge).  Furthermore, a guest worker’s permanent residence application must be accompanied by proof of the guest worker’s desire and ability to assimilate into American society, i.e., proof that he or she has learned English and has become proficient in American history and government.  Only the years that the individual has been in legal status as a guest worker will count towards the twelve-year requirement; any previous years for which a guest worker may have worked in the country as an illegal alien will not count towards the twelve-year requirement.  While a path to permanent residence is not crucial to a good guest worker program in the short term,
 it will be crucial in the long term, to avoid creating a permanent group of second class citizens who do not assimilate into our society and begin to create a whole new category of social ills.  
7. INELIGIBLE FOR MOST GOVERNMENT BENEFITS 
The guest worker program we are recommending will only provide incentives for people to come and work, not to come for “benefits.”  Some of the anti-immigration sentiment that exists is due in part to the perception, whether real or not, that illegal immigrants are “a public charge,” taking advantage of public benefits, but not paying into the system.  Under current law, illegal immigrants or temporary non-immigrants do not qualify for the vast majority of federal government benefits.  We just need to close any loopholes that are wrongly being used, and enforce current law.
Even though guest workers would be legal in the country, they would be classified as temporary, non-immigrants, and would therefore be ineligible for the vast majority of federal government benefit programs.
  It would be up to the individual states to determine the state benefits for which guest workers would or would not qualify.
  Individuals who are not citizens or permanent residents do not currently qualify for welfare benefits such as food stamps; they are not technically eligible for Medicaid, or for that matter, social security benefits or Medicare.  So this committee is not recommending a sweeping change to current law, just that we enforce current law.  
Because guest workers will pay taxes, some concerns are inherently addressed.  Since guest workers will be legal workers, they will have the protections that come with being hired above-board, i.e., workers’ compensation and having legal claims against employers who are illegally exploiting them.  This also means they will be paying taxes, including Social Security and Medicare taxes.
  Because a guest worker will be paying regular taxes, including property taxes if they purchase property (or indirectly through rent if they are renting) their presence does not place as much of a burden on schools and prisons.
 If a guest worker in the future does become a permanent resident through the normal application process, then he or she should be eligible for social security benefits, with all years he or she has paid in as a legal worker counting towards his or her level of benefits.
  That leaves healthcare as the primary issue still needing to be addressed, which will be addressed below.  
8. HEALTHCARE ADDRESSED 

Something needs to be done to ensure that guest workers do not overload our nation’s emergency rooms without the means to pay, driving the aggregate costs of health care even higher.  Although guest workers will be paid fair wages, many, if not most, guest workers will be in very low income brackets, and caring for their own health needs will be very difficult.  The Immigration Advisory Committee has discussed a few options to address the healthcare issue.  

(1) We could place the burden on guest workers to provide their own healthcare.  The guest worker could put money towards a Health Savings Account (HSA).  They may start the account with an initial payment of say, $2,000 (roughly the same price they would pay a Coyote if they came illegally instead).  They could then put a small percentage of their monthly wages into the same account.  This might be difficult to enforce; it may be difficult to ensure that all guest workers are doing this, and without enforcement, guest workers may not participate in the plan.
(2) We could place a not-too-burdensome fee on the employer for each guest worker it hires.  This fee could serve a two-fold purpose: (a) the money could go into an HSA for the employee or a group fund (though a group fund would likely create another bureaucracy); and (b) the fee would make a guest worker a higher cost for the employer than is an American worker, such that when a guest worker is hired, the fee in and of itself will serve as de facto evidence that the employer cannot find an American to fill the job and really needs the guest worker.

(3) We could provide for an opportunity for employers of guest workers to buy into Association Health Plans (AHPs), which would allow for lower-cost health care for guest workers.

9. PRESERVE FAMILY UNITY
This committee supports allowing the spouse and children of a guest worker to come on a legal temporary visa.  If the spouse wants to work, the spouse may independently apply for a guest worker permit as well.  While this committee recognizes some of the difficulties inherent in allowing the immediate family members of guest workers to join the guest worker, the committee would prefer to address those problems rather than make an arbitrary rule excluding family members.  
In many cases, the family will stay behind in the country of origin anyway, since the guest worker program allows for travel back and forth for the guest worker.  In these cases, bringing family members will not be an issue, other than short visits.  Instead, the family will be able to remain in their own community, with perhaps a lower cost of living and continue their life with their own extended family, schools, churches, community, etc.  In such a scenario, the guest worker will be able to send money home, and also come home to visit while working abroad.  For others, however, their family situation will work best if they bring their spouse and young children.  This committee supports family unity so long as guest workers understand that in bringing their family they have the obligation to care for them.

This committee believes that any potential negatives of allowing a guest worker’s family to come can be adequately addressed.  Thus, the arguments in favor of family unity outweigh the arguments against it.  What are the potential negatives of allowing the immediate family of guest workers to come?  The primary concern is that family members of guest workers could potentially be a drain on government resources.  This argument has already been addressed above, noting that guest workers would not be eligible for most government benefits.  However, the committee also discussed the potential long-term affect of guest workers bringing their families, which is related to birthright citizenship.

Some members of this committee believe that Congress should act to clarify birthright citizenship as not including, in the future, the children of illegal immigrants or temporary visitors, guest workers or foreign diplomats.   This committee discussed the issue of whether the children of guest workers in actuality are entitled to birthright citizenship, as there are conflicting Constitutional interpretations of the 14th Amendment.
  With immigration at the top of the charts for issues that need immediate fixing, the birthright citizenship issue may be ripe for the Supreme Court to address.
  When entire families of guest workers come, especially if citizenship arises, a likely paradigm shift would be created --from guest workers as temporary, non-immigrants to people more likely to seek permanence.  So long as guest workers are working hard and providing for themselves and their family, this should not necessarily be discouraged, and this is why we support guest workers qualifying to apply for permanent residence after other visa backlogs have been reduced, and when a guest worker has worked legally in good standing for twelve years.  Perhaps the biggest concern, and maybe a political reason for addressing the birthright citizenship question, is that the children of guest workers born in the United States would be deemed citizens, and potential takers of government benefits.  If the children are citizens, even though they may not petition for their parents until they turn 21, the parents could collect government assistance for their children.  

10. OTHER CONSIDERATIONS 
When adopting a guest worker program, other considerations also need to be taken into account.  For example, it might help to require that the guest worker maintain a foreign residence or other foreign ties.  Other natural incentives that might encourage guest workers to be temporary could be implemented,
 such as requiring guest workers to post a bond that they may reclaim when they return to their country of origin.
  Finally, it might be appropriate to have additional worker protections to ensure that guest workers are not exploited.  We did not explore any of these or other similar items in detail, but we recognize that they may be useful additions to a successful guest worker program.  
III. internal enforcement
The current system of internal enforcement fluctuates between one of benign neglect and one of arbitrary and capricious enforcement.  Instead, we need a system that makes sense and is unvarying and consistent in its execution.  This is an area where we need to dedicate significant resources, yet we cannot overwhelm the system in red tape burdens and complications.
1. APPREHEND VIGOROUSLY AFTER COMPLIANCE PERIOD

Following a reasonable compliance period, the government needs to double its resources towards the end of apprehending those who are not here legally. When the guest worker program is initiated, those who are already in the country illegally should be given a period of time, say a year, in which to come into compliance.  Assuming a good education process is in place,
 those who are here with good intentions should be able to take the necessary steps to become legal.
  But once this period has passed, those who have not come out of the shadows need to be sought out, especially since most of those who will choose not to come into compliance will likely be those involved in drugs, gangs, and other criminal activity.

After the compliance period, illegal entry and illegal presence should be criminalized.  Once legal entry has been made achievable for those who do not pose direct security threats, we need to criminalize illegal entry, and once the compliance period has passed for those who are already here to become legal, we need to criminalize illegal presence.  This Committee does not believe illegal entry or presence should be a felony, however, but we do believe that making these behaviors misdemeanors would be an appropriate deterrent.   

2. IMPROVE FEDERAL AND STATE COOPERATION

In order to effectively seek out those who are staying underground because they are acting criminally in some way, we will need improved state and federal cooperation.  Immigration comes under the jurisdiction of federal law enforcement agencies, but local and state law enforcement agencies will be closer to the problem.  They are stopping people every day for traffic violations, street crimes and other activities.  Though we do not believe state law enforcement agencies should act as primary enforcers of the immigration laws, they should act as secondary enforcers, and contact the appropriate federal agency at that time.  
3. INCREASE PENALTIES FOR IMMIGRATION FRAUD

With immigration reforms that allow legal entry to be a feasible option, fraud should not be tolerated, and those engaging in such should be subject to increased penalties.  It would seem that after implementing the guest worker program, those engaging in fraud are likely involved in terrorism, drug trade, welfare fraud, or some other harmful and/or dangerous behavior.  Penalties need to be increased for providing or using fraudulent documents, for marriage fraud, for entrepreneurial fraud, or any other kind of fraud. 
4. MAKE ADJUSTMENTS TO THE REAL ID ACT

The Real ID Act has certain provisions that over time will no longer be necessary assuming the provisions in this report, or similar provisions, are adopted.  With a new visa or guest worker process, the degree to which state drivers’ license departments must function as immigration officers should be reduced.  We recommend that very basic guidelines be provided to each state.
  The guidelines would be as follows:  (1) drivers licenses and permits may only be issued based upon a valid U.S. passport, social security card, visa or work permit;
 (2) drivers licenses and permits issued on a visa or work permit will be annotated in such a way to make clear that they have been issued to a visa holder; (3) drivers licenses and permits shall expire on the exact date that the visa expires.
  We also recommend that caution be exercised in the sharing of US Citizen’s data.  We do not support the drivers’ license departments being a gathering point of general information for Federal agencies.

5. IMPLEMENT A METHOD OF EMPLOYER VERIFICATION
Employers need to put forth a good faith effort to follow procedures aimed at ensuring that new workers are legal workers.  Employers should not carry the absolute burden of verifying the validity of employee documents, but they should make sure that a new employee at least has what appears to be a valid social security card, guest worker permit, or passport.  It is the government’s job to put forth better methods of preventing document fraud, in order to not unfairly punish employers who are ill-qualified to judge such items.  Of course if an employer clearly detects something in the documents to appear to be out of order, such that there is clear evidence or knowledge of fraud, then it would be bad faith to hire the employee anyway, without investigating further.        

It is imperative that we dramatically improve our databases, both for verifying social security numbers, as well as for verifying temporary work permits. Current government databases are inaccurate, and documents are prone to easy manipulation and forgery.  A non-intrusive method needs to be devised, which is not burdensome in cost to employers.  Such a method must also be quick and efficient, so that it is not burdensome on an employer’s time.  An electronic employment verification system appears to be a move in the right direction. 
  A recent survey conducted by the NFIB indicates that 76% of small business owners would support electronic employment eligibility verification,
 indicating that this is something small business owners believe could be done without imposing an undue burden.  While such a system is first initiated, employers should be able to use it on a voluntary basis.  As the system is proven to be operational and effective, such a system could be phased in as a requirement for employers to use.  Even then, employers must be able to have a hassle-free record of the verifications so that they will be held accountable only for what the verification process turned up, and not necessarily for the actual status of the worker.  
6. IMPOSE REASONABLE EMPLOYER SANCTIONS 

An employer who makes a good faith effort to only hire employees who are legal should not be penalized by default if the employee turns out to be illegal.  No system of verification will be completely errorless, and to protect innocent employers, they must always have the ability to put forth a good faith defense.  As was described above, at a minimum, employers should be able to show that they checked the employee’s documentation and nothing appeared to be out of order; more stringent verification requirements might be appropriate once a working method of verification has been put in place. 

So long as a viable process is in place for employers to find needed foreign workers, employers need to be held accountable when they in bad faith hire illegal immigrants.
  When workers are readily available, employers should not have any valid reasons for hiring an illegal worker in bad faith.  A flexible guest worker program will only work if employers hire through legal channels and follow the necessary labor certification requirements.  It is unfair to employers who follow the law when their competitors are able to get away with skirting the law.  An employer who does not have a good faith defense for having hired an illegal immigrant should be subject to stringent, yet reasonable civil penalties.
  While the Committee does not have a specific proposal as to a dollar-amount for each offense, the Committee is in agreement that the penalties should be enough of a deterrent to keep employers from simply paying the fine and continuing the practice of hiring illegal workers, but should not be so harsh as to nearly put the employer out of business. 
If an employer is hiring illegal immigrants to bypass tax laws, minimum-wage laws, or other already-existing laws, and there is proof that those laws have been violated, then the employer should be prosecuted to the fullest extent of those laws.  Laws with civil and criminal penalties are already in place for tax fraud, tax evasion, and other fair-labor laws, such as failure to pay minimum wage.  More efforts need to be placed on identifying employers who are violating these laws, and these employers need to be held accountable to the fullest extent of those laws.  
IV. visa reform
Some needed aspects of visa reform involve laws that are duplicative, cumbersome and counterintuitive; other aspects simply involve a need for an increased cap on numbers of people allowed to receive the visa; and finally, most of visa reform simply requires a more efficient organization and system for processing the visas.  
1. SOME REFORM WILL BE INHERENT  
The adoption of a comprehensive bill will make some visa reform inherent.  For example, if the guest worker program recommended by this committee is adopted, it would replace the H2B and H2A visas, automatically increasing the cap to a natural cap.  Since this committee also recommends that the visa categories not be limited to certain industries and that workers coming on such a visa be given the opportunity to change to a different employer, even to a different trade, then in essence the new guest worker permit could be the same for all temporary workers, thus also replacing the H1B visa and all other temporary work visas.  This alone would simplify the process and eliminate some of the complexity that inherently produces an overly encumbered system.
2. ACT TO STREAMLINE THE PROCESS
Anyone who has worked closely with what was the INS, currently the U.S. Citizenship and Immigration Services (USCIS), has found an agency and a process in serious need of reform.  While part of the reason for creating the USCIS and abolishing the INS was to create a more efficient structure, we continue to have visa backlogs, lost paperwork, and other inefficiencies.   This committee recommends that the new organization be reviewed to ensure that the following are in place for a streamlined process:
A comprehensive, efficient database is needed.   A good computer system is necessary in order to make sure that each field office is equipped with the same information.  Too often individuals processing their visa encounter a system where their paperwork is lost or misplaced, or where one field officer is unaware of someone’s entire history and thus cannot give complete advice.  A good database will also help people check their status online, and will also make the job of immigration personnel easier by not requiring them to do so much research and background work in order to get a handle on each person’s case and needs.
We need enough immigration personnel to ensure a reasonable timeline for processing applications.  Individuals with applications pending cannot encounter impractical waiting periods, indefinite busy signals, three to four hour lines at field offices, personnel not specialized enough to be able to answer questions, or worse, a system where nobody can ever find a real person to answer their questions.  Nor is it reasonable for them to get the run-around for years and not get a closure on their status or application for years on end.  Such a bureaucracy engenders frustration and mistrust of the government. 
  It also unfairly places some people in an illegal status when they are doing everything they can to maintain a legal status.  Adding immigration personnel will especially be necessary prior to processing millions of guest worker applications.  A new guest worker system will do no good unless the infrastructure is in place to process the applications quickly. 

Finally, the process needs to be straightforward.  Just as the adoption of a guest worker program would simplify the process by reducing the different categories and caps on visas, other visa processes need to be simplified so that they are straightforward for the average person to comply.  Immigrants and temporary non-immigrants alike should not need to pay excessively high attorneys fees just to fill out an application.  Involving an attorney should always be an option they might want to take, but they should know that if they do it will be a simple, one time fee, and not an ongoing fee for each new problem and technicality that arises.  The majority of an immigration attorney’s time should be dedicated to helping employers handle their paperwork and reviews, and to helping those aliens who encounter legitimate snags in the process.

3. REDUCE BACKLOG IN PERMANENT VISA CATEGORIES 

Some of the reforms discussed above for streamlining the process will work to help reduce some of the backlogs in all visa categories, but the only way to really reduce the backlogs in the permanent visa categories would be to significantly increase the numbers for each preference and for some of the per-country ceilings.
4. ENACT IMMEDIATE RELATIVE DERIVATIVE BENEFITS 

Current immigration laws do not provide for immediate relative derivative benefits.  This means that an applicant for an immigrant visa cannot bring his or her minor child with him or her as a derivative immigrant.  This creates great inequities and is counterproductive.  We must implement derivative benefits.
V. economic empowerment south of the border
Although we can do much reform to stem the tide of illegal immigration; ultimately, the primary long term solution to undocumented border crossings is to help empower other countries south of the border, namely Mexico, economically to provide decent paying jobs in their own countries to enable them to remain in Mexico and not flee north.  While we have a lot to offer to these countries, it will depend upon mutual respect, cooperation and commitment in order for the wheels to be set in place for this to happen.  We must start by fostering good relations and immediately therewith tackle specific economic empowerment strategies.
1. FOSTER GOOD RELATIONS
While our principal responsibility is to protect the interests of our own country, we have an interest in keeping good relations with the nations around us.  When adopting policies, we need to avoid those that will hamper our relations with good will nations.  We need to take steps to improve mutual respect, understanding and cooperation.  On the issue of illegal immigration, Canada and Mexico are of prime importance, as is the rest of Latin America.
Some of our previous recommendations are key elements to fostering good relations.  As has already been mentioned previously in this report, the Committee believes that attempting to construct a wall or fence along the entire border would not only be a poor use of resources, but it would send the wrong message to our neighbors to the North and South.  It would send a message of seclusion and non-cooperation, and it is crucial that we not make such a mistake.  It is also crucial that we adopt our previous recommendation, encouraging circularity, i.e., controlled, yet free and legal transit across borders.  If guest workers and other foreigners, both immigrants and non-immigrants, are free to travel back and forth, and are not kept inside of our country out of fear of never being able to return upon leaving, relations between the countries will be strengthened.  Such a policy will also relieve and strengthen family and societal pressure.  

We need to encourage increased exchanges between the U.S., Mexico and Canada.  This will foster good relations, increasing awareness and understanding on the issues and perspectives of one another.  Hopefully, it will increase cooperation in the fight against organized crime, drug and human trafficking, as well as increased cooperation of extraditions, and joint law and border security enforcement.  It may also produce an exchange of ideas that will be mutually beneficial to all.  The types of exchanges we should support are Congressional delegation visits, as well as visits at the State and local levels, among organizations such as the U.S. National League of Cities and AMMAC (Association of Municipalities of Mexico A.C.).  We should also encourage exchanges in the private sector, including respective industry sector associations and groups, such as the Chambers of Commerce and Rotaries.  Cultural and educational exchanges should also be augmented.  Finally, there should be increased collaboration between the various non-governmental organizations and charitable organizations.
We need to fully involve Mexico and Canada as full partners in discussions and implementations with regards to immigration decisions.  Although the United States must make decisions based on its own best interests, and should not be beholden to the decisions of any other nation, entity or organization, the United States must also act with respect and understanding towards the nations of which its decisions directly affect.  Because the immigration decisions of the United States affect other nations in the world, particularly those that border our Country - Canada and Mexico - the United States must make a determined effort to treat Mexico and Canada as full partners in its discussions and implementations.  If we leave those countries out of our discussions and policy-making dealings, and simply inform them after-the-fact, we might find that our policies will not implement as smoothly or effectively.
2. ECONOMIC EMPOWERMENT GOALS
As a North American partnership, we need to continue, and improve upon, finding ways to enhance the capital resources currently available in Latin America (Mexico specifically) so that those countries can provide capital and meaningful jobs creation for their citizens.  The wide border between our countries is not what creates illegal immigration; the gap in income levels between Latin American countries and the United States has much more to do with it.  We need to develop strategies for the short, medium and long term, regardless of which political parties are in power in Mexico or in the U.S.  Making economic empowerment a meaningful aspect of the immigration debate could provide the Mexican government, and other Latin American governments, the internal leverage they need to get much needed reforms in place.  Only then will the immigration problem finally be addressed and resolved in a meaningful way.
Congress needs to place the issue of economic empowerment south of the U.S.-Mexico border on the forefront of its agenda, with respect to working towards a complete, long-term solution to illegal immigration.  While this committee does not believe it has sufficient resources or foreign policy expertise to provide specific recommendations on economic empowerment issues, we do believe Congress needs to prioritize this issue for a long term solution.  Congress may look to the Security and Prosperity Partnership of North America
 as a positive example, in an effort to study and review needs, resources, and programs at the International, Federal, State, Local and Private Sector levels in Mexico, the U.S. and elsewhere, to come up with innovative ideas as to how different market-based initiatives could potentially come in to help boost Mexico’s economy. 
This committee believes that the private sector is the bona fide means of building capital south of the border, and we are hesitant to recommend the use of government resources south of the U.S.–Mexican border.  We recognize that as markets are emerging, it is often the pattern for government entities to make the initial investments, and then the free market follows their lead.  It will be up to Congress to determine how, when, and to what extent funding and/or encouraging such investments would be sound policy.  While the list is not exhaustive, below are some examples of where Congress may look to develop strategies and means for building capital.  
· IFC (World Bank)

· Exim Bank

· Private Funds
· 3:1 and 4:1 programs

· NGOs (nongovernmental organizations), such as Accion International, Faith Based Funding and others

· IDB

· NAD

· Seeking active cooperative efforts of AMMAC, Chambers of Commerce, Rotary International
· Mentoring and volunteer programs to provide technical, financial and other expertise in cutting through red tape and in assuring the success of local economic development programs.

Congress, acting in “partnership” with Mexico, may also look within Mexico to identify programs that may be succeeding, and where they are succeeding, encourage their continuation.  A list below is provided as an example:
· 3:1 and 4:1 programs

· Partnership for Prosperity (P4P)

· OPIC funding

· IFC-World Bank Funding in the private sector

· Faith Based Programs

· Bi-national Health Insurance

· Labor certification/training programs

· Seguro Popular

Finally, if the U.S. has a good relationship with Mexico, a dialogue can begin on identifying government reform measures that may be taken to improve the economic environment.  Mexico seems to already have a strong, independent Central Bank, and in recent years, they have adopted wise monetary policies that have contributed to currency stability and predictability.  The goal would not be to dictate American ways to foreign countries, but as a North American partnership, to have a dialogue that promotes greater awareness and increased communication, whereby better policies are implemented in Mexico, Canada and the United States.  We can find ways to:

· Get a strengthened and independent judiciary

· Improve law enforcement of existing statutes

· Increase bond markets and expand capital markets to encourage capital formation

· Promote structural reforms to bureaucracy at all levels . . . expedited business licensing, reduced red tape at Federal, State and Local Levels.

· Maintain wise fiscal and monetary policies that will uphold price stability, low inflation, FDI (foreign direct investment), currency stability and predictability.
CONCLUSION
With the immigration debate being so divisive and difficult, the Immigration Advisory Committee hopes Congress will adopt Comprehensive Immigration Reform that does not provide amnesty,
 but does address the root causes of immigration and changes the current incentive structure.  A well-thought-out guest worker program accomplishes such a task.  Those who are currently living in the United States illegally will have the necessary incentives to come out of the shadows and begin the process towards legality.  Those who wish to come in the future will have the incentives to do so legally.  Businesses will also have incentives and the ability to hire legally.  Such a guest worker program will help solve many of our immigration quandaries, but to have a full solution, we must also fully secure our borders, provide visa reform and vigorously enforce our laws internally.  Illegal immigration will not be completely resolved, however, until Mexico and Latin America are economically empowered to care for their own citizens.  
� The Committee primarily reviewed H.R. 4437, F James Sensenbrenner, Border Protection, Antiterrorism and Illegal Immigration Control Act of 2005 (referred to Senate Committee Jan. 27, 2006); S. 1438, John Cornyn and Jon Kyl, Comprehensive Enforcement and Immigration Reform Act of 2005 (referred to Senate Committee July 20, 2005); S. 1033, John McCain and Edward M. Kennedy, Secure America and Orderly Immigration Act (referred to Senate Committee May 12, 2005).  The Committee also reviewed Senator Arlen Specter’s Chairman’s Mark of the Comprehensive Immigration Reform Act of 2006 (February 23, 2006).  Finally, we took into account the Senate Judiciary’s Committee decisions, Senator Frist’s proposal, as well as the 2006 Senate compromise proposal.     


� Though perhaps not exhaustive, reports from the following organizations were reviewed:  The American Immigration Lawyers Association, including legislative summaries, � HYPERLINK "http://www.aila.org" ��www.aila.org�; The Heritage Foundation, � HYPERLINK "http://www.heritage.org" ��www.heritage.org�; The Cato Institute, � HYPERLINK "http://www.cato.org" ��www.cato.org�; The Catholic Campaign for Immigration Reform, � HYPERLINK "http://www.justiceforimmigrants.com" ��www.justiceforimmigrants.com�; The Center for Immigration Studies, � HYPERLINK "http://www.cis.org" ��www.cis.org�; and the Pew Research Center, http://pewresearch.org. 


� The recommendations in this report are a product of the committee as a whole.  Many of the recommendations in the report have been unanimously and clearly accepted amongst committee members, but most were accepted by a consensus of the majority of committee members, where we engaged in some give and take to arrive at a “consensus.”  In a few instances, committee members not in the majority simply stood defeated.


� Though committee members represent different interests, the members of the committee do not necessarily represent the views of their employer or organization; see also supra note 3.  


� See Testimony of American Immigration Law Foundation fellow Dan Siciliano, Director, Program Law, Economics and Business, Stanford Law School, on the Impact of Immigration on the Economy, Nov. 16 2005, AILA InfoNet Doc. No. 05121563 (posted Dec. 15, 2005).  See also Salt Lake Tribune, Utah boom: Owed to Immigrants? April 20, 2006, http://www.sltrib.com/ci_3729458.   


� See id.


� AILA Backgrounder, Myths and Facts in the Immigration Debate, http:://aila.org/content/default.aspx?docid=17242, quoting Richard Vedder, Lowell Gallaway, and Stephen Moore, Immigration and Unemployment; New Evidence, Alexis de Tocqueville Institution, Arlington, VA (Mar. 1994) at 13.  This trend still applies, as immigration has increased steadily, corresponding to substantial reductions in unemployment.  See Stephen Moore, “More Immigrants, More Jobs,” The Wall Street Journal, July 13, 2005, p. A13 (unemployment has decreased from 7.3 percent to 5.1 percent over the past two decades).  This is also the case in Utah.  See Deseret Morning News, Utah’s jobless rate 3.4%, April 19, 2006 (“Unemployment is approaching historic lows of the late 1990s”), � HYPERLINK "http://deseretnews.com/dn/view/0,1249,635200735,00.html" ��http://deseretnews.com/dn/view/0,1249,635200735,00.html�.  See also Deseret Morning News, Utahns fleeing state?  Not so fast, April 20, 2006 (“The Census Bureau has estimated that Utah has an average net gain of 10,000 people per year due to immigration.”)


� See generally Thomas L. Friedman, The World is Flat (2005).


� Because these reforms will not work in isolation of each other, what this committee might support under the Border Security section, or the Internal Enforcement section, it may not support if standing alone, without the guest worker program.


� The guest worker program we are proposing is not amnesty.  Under our proposal, guest workers must start anew and are not being rewarded for illegal behavior.  Potential guest workers must leave the country to apply for their guest worker permit.  Some will go home without immediately applying as a guest worker, since they now have an open invitation to apply in the future.  Some will not qualify, such as those who do not have jobs or who have committed crimes of moral turpitude.  Furthermore, guest worker applicants will not be able to apply for permanent residence, unless they already qualify under existing law, i.e., they have a family member who is a U.S. citizen.  But even then, they must get in the back of the line, behind those who have been complying with the law all along.  (We do recommend that after twelve years of working legally in good standing and showing a willingness and ability to assimilate into American Society, a guest worker should be able to apply for permanent residence, but that is not rewarding illegal behavior; the opportunity to apply must be earned, and would be an act of acknowledging good behavior and encouraging positive assimilation into our society.)  If the only way to avoid the label of amnesty is to attempt to deport 12 million people by whom our economy has significantly benefited, and who came in part because our broken system allowed them to – and not give them any assurance of ever being able to come back -  then we are simply being unrealistic and short-sighted.   


� Even though we recommend an implementation sequence, we will need to begin preparation in each category simultaneously.  For example, we will need to start implementing the infrastructure immediately, even though improving our ports of entry and information systems is listed first.  We will also need to begin initial aspects of the guest worker program even if it will not be fully implemented until after the infrastructure is in place.  It will not work for Congress to fund just one part of a comprehensive package, and put the rest on hold (unless, perhaps, Congress is funding the first phase in each category and then funding the second phase, in a well-planned manner.)  It will likely be necessary, however, for Congress to pass a Supplemental Appropriation Bill in conjunction with a Comprehensive Immigration Reform Bill.


� This would be a similar study as that outlined in Senator Specter’s Chairman’s Mark of the Comprehensive Immigration Reform Act of 2006, Title I, Subtitle C, Section 129, but the focus would be more on where it might be effective to have actual physical barriers or improve upon those already in place, not so much on the effectiveness of constructing barriers along the entire border.  We would like the study to be done within six months to one year.      


� Fingerprints seem to be the best method, as they are relatively easy, quick and not too cumbersome or costly.  Iris scans or DNA may be more cost prohibitive and intrusive.


� Communication, here, refers directly to communication in relation to patrolling the border, i.e., secure two-way communication capabilities, including the use of satellite capabilities.  See Senator Specter’s Chairman’s Mark, Title I, Subtitle C, Section 122 (nearly identical to Section 106 of the House-passed version of H.R. 4437).


� The Krieble Foundation has proposed a private sector initiative, whereby private employment firms would be able to set up shop outside of the U.S., namely in Mexico.  They would be able to help make the process of matching employers to workers and vice versa from outside of the country more feasible and efficient.  They would be licensed by the appropriate department of the Federal Government and would be empowered to issue Guest Worker permits.  As part of this program, they would also be able to conduct instant background checks, similarly to the way those who sell firearms in the U.S. do.  This would reduce bureaucracy and increase efficiency.  See � HYPERLINK "http://www.krieble.org/policy/immigration/two_paths_to_safety.pdf" ��http://www.krieble.org/policy/immigration/two_paths_to_safety.pdf� at 17.


� Some may ask how this would work with the day labor market.  The day labor market certainly poses a challenge, but we agree with the Heritage Foundation in believing that a functioning guest worker program would promote the creation of “ intermediary firms that employ day laborers and connect them with customers in a more formal market that develops along the lines of subcontracting firms [already in these markets].”  Tim Kane, Ph.D., and Kirk A. Johnson, Ph.D., The Real Problem with Immigration . . . and the Real Solution (March 1, 2006), at 6, No. 12. 


� In most cases, this would be well above minimum wage.  It goes without saying that paying a worker below minimum wage is already a flagrant, punishable violation of federal law.  


� A committee member indicated that his small company already dedicates two full-time personnel to sifting through government red tape.  He would have to hire a third employee just for this purpose if additional poorly- thought-out rules and regulations are imposed.


� Otherwise, we disrupt an efficient system for no good reason.  For example, under a different policy a guest worker who is a clear asset to his or her employer and is law abiding would arbitrarily have to leave.  Whether it would be for a year or permanently, the employer would be forced to have to hire and train new workers.  If an individual is making a positive contribution to our economy and is proving to be “the best worker” for the job, why make that individual leave? And if an employer has gone through the process of finding and hiring the best person willing to take the job, we should not unnecessarily sever that work relationship.


� See infra note 38.


� The consequence for not doing this should be a small fine.  Often, these types of omissions are due to forgetfulness.  A small fine is enough to encourage guest workers to remember, or to comply upon remembering, but not so much as to cause them to go underground.  Whether they keep their information current may also be a factor to be reviewed at renewal, but should not be a de facto cause for ineligibility.


� Note, however, that because such a guest worker already has a history in the United States and has already received the necessary clearances, once they find a new employment sponsor, the process should go even more quickly and hassle-free than the first time.


� Sixty days seemed reasonable to the Committee.  Remember that if they do return, they may apply for a new guest worker permit from abroad once they’ve secured new employment.  We believe private employment agencies set up outside of the U.S. will form and aid in this process.


� There might be some fear and reluctance at first, but once people begin to see that the program is working smoothly, they will be more willing to come out of the shadows to work towards legality.  We believe the invisible hand will readily step in to educate the populace . . . employers, attorneys and other private citizens and organizations will serve as willing and thorough educators.  It is unlikely, however, that criminals - terrorists, drug traffickers and others - will come out of the shadows; but these individuals will not come out of the shadows regardless of what program is adopted.  Effective internal enforcement will either motivate these individuals to leave voluntarily, or we will have to find them.  See generally Attrition Through Enforcement, Center for Immigration Studies Report on Enforcement (April 2006). 


� It must be noted that some members of the committee still find an “apply in the country of origin” requirement to be non-productive and detrimental to the entire population it would affect; they do not necessarily believe the equities weigh in favor of this requirement.  The committee was in uniform agreement that requiring individuals to apply in their country of origin will only work if the process is efficient, and of the majority who agreed to this requirement, most only agreed to such a requirement with the stipulation that it will be accompanied with the assurance of a 24-hour processing time.


� Note that by imposing a $1,000 - $2,000 fine on top of requiring that those in the U.S. illegally leave the country to apply for a guest worker permit, we would create an even greater deterrent to coming to the country first to find a job.  However, such a policy will create a greater bureaucracy, as it will be difficult to determine who has been here and who has not, and it will already be an expensive and difficult enough burden for illegal immigrants to go back to their country of origin.  Thus, this committee only recommends a requirement that potential guest workers return to their country of origin to apply for the permit.  We may have only recommended the fine, and not the requirement to return home, except that returning home will act as a little bigger deterrent than a fine, not to mention that it is necessary to respect pure rule of law arguments and there is an increasing demand for such a requirement by many respected and well-financed groups and individuals.   


� See supra note 25.  Of course, these individuals have been contributing to our economy, providing goods and in numerous cases, contributing to the Social Security and tax fund without any possibility of recovering those funds.  As we penalize them for entering illegally, we also need to acknowledge them for what they have contributed.  One acknowledgement is inherent: we are providing a seamless process, assuming they are not a security threat, so that they will not be pulled away more than 24 hours from their already established lives and jobs.  Another acknowledgement would be a long-term path to permanent residence that will not begin to run until a person has become legal by applying from outside of the country; they will not qualify to apply until after working legally for 12 years, among other requirements.    


�  See supra note 15 (discussing the use of private employment agencies sponsored by the government).


� Addressing permanent visa backlogs is covered under Section IV, Visa Reform, below.


� See the preceding paragraph: “Having a flexible guest worker program should reduce the harmful effects of not being immediately eligible for permanent residence.”  


� Programs such as Migrant Head Start, which are intended specifically for temporary, migrant workers, would not terminate under our recommendations.


� States may not want guest workers to be eligible for Unemployment Insurance, for example.  Most states do not provide very many benefits to temporary visitors, guests, or illegal immigrants.


� Having paid income taxes, a guest worker who qualifies for a tax refund should be able to receive that refund.  Some might argue that if guest workers are paying Social Security and Medicare taxes, they should be able to receive those benefits as well.  However, the social security and Medicare systems do not work as “get-out-an-equal amount-you’ve-paid-in” systems, and it is only equitable that those with a long-term stake, i.e., citizens, and permanent residents in some cases, receive the benefits.  Otherwise, guest workers, who are temporary by definition, will most likely be receiving an unfair subsidy, and would only be in the long-term causing an even larger drain on two programs that are already in trouble.  On the other hand, if they pay in, but do not get the payments back, the extra monies will help “save” these programs, not to mention it will keep American workers from an unfair disadvantage (It sets American workers at a disadvantage if employers have to pay social security and Medicare taxes for them, but not for guest workers).  Guest workers ought to be able to agree to this arrangement as part of the privilege of being able to come here and work legally.


� Not to mention that their permit will become invalid and they will be deported if they are committing crimes, other than misdemeanors, such as traffic violations.


� The years where they may have paid in to the system as an illegal alien should not count towards qualifying for a higher level of benefits.


� See John C. Eastman, Born in the U.S.A.?  Rethinking Birthright Citizenship in the Wake of 9/11, Claremont Institute Symposium on American Citizenship in the Age of Multicultural Immigration, Chapman University School of Law (March 22, 2003) (explaining how the Citizenship Clause has been interpreted incorrectly as a matter of text, historical practice and political theory, and that birth, together with being a person subject to the complete and exclusive jurisdiction of the United States, i.e., not owing allegiance to another sovereign) is what the Citizenship Clause actually means).   


� If the Supreme Court rules in favor of automatic birthright citizenship for anyone within the borders of the United States, there might be a movement for a Constitutional Amendment to reverse this.


� Since a foundational premise of a guest worker program is that it is for temporary, non-immigrant workers, we should probably have natural incentives for guest workers to return home.  We currently have unnatural incentives for people to stay here illegally.  However, as was mentioned previously, we want to let the market work, and not force people home when our economy is benefiting from their presence; hence, the renewal provisions.  Nor do we want to establish a permanent group of second class citizens, hence, the long-term path to permanent residence for those who prove to be beneficial, prime candidates for establishing more permanent roots. 


� This idea is presented in a “Backgrounder” published by the Heritage Foundation.  See Kane, supra, note 15.  A more intricate system of using bonds as a private internal enforcement mechanism was also presented to IAC by Utah State Senator Howard Stephenson; however, we were not able to discuss or study this idea in depth, and therefore did not make any recommendations concerning it.


� See supra note 24 (The invisible hand of employers, attorneys and other organizations will step up).


� Those steps are outlined, supra, Section II.5 above.


�  See supra note 24.


� The compulsion to get them to follow these guidelines would be the loss of Federal Transportation dollars if they fail to do so.


� This places the burden of immigration issues and paperwork on the Federal Agency tasked and trained to do so, ICE.  


� Recognizing that state drivers license departments are not immigration personnel, the requirement to maintain databases of all information shall not be required, and in no event should they be given the duty of maintaining such until enough time has passed for the necessary infrastructure and training to be put in place, i.e., 7 years.


� It has been held as a standard and hallmark of liberty that information on U.S. citizens is not to be shared but under very limited conditions that meet high standards.  Data may be shared between the Federal government and the states, though the type of data and the purpose is to be very closely monitored.  Drivers’ license information should not be shared through international compact with the governments of either Canada or Mexico (though visa information of our guests should be shared in a responsible manner).  


� In doing so, we need to be very careful not to violate the civil liberties of American citizens.  We do not want the federal government to have a database that in essence has absolute control over the right to work of every legal resident (including U.S. citizens).  Some proposals plan to create massive databases containing sensitive information on all legal residents, such as files tracking every job they ever sought or held, and keying such to a person’s social security number.  These are the types of moves we need to avoid.  


� See James F. Sensenbrenner, News Advisory, 76 Percent of Small Business Owners Believe Employment Eligibility Verification System to Have Minimal or No Burden on Them (April 4, 2006), http://www.judiciary.house.gov/media/pdfs/NFIBSurvey4406.pdf


� This is an essential component to enforcing employer sanctions.  This committee is not in support of strict employer sanctions if the immigration environment continues to be as it is.  The guest worker program must be implemented almost flawlessly, so that employers may hire needed workers when they need them.


� The $25,000 penalties in the current House Bill, H.R. 4437, Title VII., Sect. 706, are unreasonable; it would also be unreasonable to have a severe penalty for what can be shown to be a minor paperwork error.


� In the past, some people have even paid numerous processing fees to no avail in helping them with their status.  Most people would probably be willing, and even able, to pay an increased processing fee if such a fee ensures a system that works for them in a timely and reasonable manner.


� The Security and Prosperity Partnership of North America is a working group sponsored by the White House and led by U.S. Secretary of Commerce, Carlos Gutierrez; it has met for several years and has created specific recommendations for long-term solutions to the immigration issue based on increasing economic prosperity throughout North America, particularly in Mexico.  See � HYPERLINK "http://www.spp.gov" ��www.spp.gov�.  This type of collaboration needs to continue.  A good example of the collaboration that has taken place, and that could take place in the future, is the Mexico VC Study.  This high-quality report is a collaborative document that draws upon insights and analysis provided by members of the Mexico-U.S. Task Force on Venture Capital, which was established under the Partnership for Prosperity agreement.  


� See infra note 10.
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